penalties

The Secretary seeks a civil penalty of $20.00 for each of
the violations in this case, except for the berm violation, for
which $54.00 is proposed.  Section 110(i) of the Act requires the
Commission, in penalty assessments, to consider the operator's
size/ its negligence, its good faith in seeking rapid compliance,
its history of prior violations, the effect of a monetary penalty
on its ability to continue in business, and the gravity of the
violation itself.

Virtually all these factors weigh heavily in Elk Creek's
favor.  The operation is quite small.  Management's belief that
its contractor bore the responsibility for most of the areas in
which the violations arose, though in error, was held in obvious
good faith.  For that reason I consider the level of negligence
relatively low.  The record showed that the company achieved
prompt abatement of all infractions.  The mine had no history of
prior violations.  Only the violation involving the lack of a
berm presents any appreciable degree of gravity.

I must note, though, that the Secretary obviously con-
sidered these mitigating factors since the penalties proposed
are conservative.  Also, there is no evidence that the imposition
of these modest penalties would interfere with Elk Creek's
ability to continue in business.

Having weighed the evidence, I must hold that $20.00 is the
appropriate penalty for the failure to post warning signs at
the magazine (citation 2098576), and that $20.00 is likewise
appropriate for the lack of warning signs in the fueling area
(citation 2098578).  Because of the greater gravity of the berm
violation, (citation 2098579), the proposed penalty of $54,00 is
appropriate.

Owing to the exemplary efforts made by Elk Creek to
learn of the government's requirements upon reopening a mine,
only the most minimal penalty is warranted for the failure to
file a formal notification.  I conclude that a sum of $5.00 is
warranted.
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